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McM LLI AN, Circuit Judge.

The State of Nebraska (state) appeals froma final order and judgnent
entered in the United States District Court! for the District of Nebraska
granting partial relief on a petition for a wit of habeas corpus filed
pursuant to 28 U S.C. § 2254 by C. M chael Anderson (petitioner). Anderson
V. Hopkins, No. CV 84-L-741 (D. Neb. Jan. 16, 1996) (Menorandum Qpi ni on)
(hereinafter "slip op."); id. (Order and Judgnent). For reversal, the
state argues that the district court erred in holding that it was not
harm ess beyond a reasonabl e doubt for the Nebraska state
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courts to consider an unconstitutionally vague statutory aggravating factor
in sentencing petitioner to the death penalty. Slip op. at 48 (reducing
petitioner's sentence from death to life inprisonnent, subject to an
opportunity for the Nebraska Supreme Court, within ninety days, to reweigh
the aggravating and mitigating circunstances, conduct a harm ess error
review, or renand the case to the state trial court for resentencing).
Petitioner cross-appeals. He argues that the district court erred in: (1)
permtting the Nebraska Suprene Court an opportunity to conduct a harnl ess
error review, (2) denying on the nerits his clains of federal
constitutional and statutory violations resulting from the state trial
court's admi ssion of Lon Reans's testinobny at trial; (3) denying on the
nmerits his clains of ineffective assistance of trial counsel; and (4)
denying his remaining clains for habeas relief because they have been
procedurally defaulted and the default is not excused by cause and
prejudice nor would its enforcenent result in a fundanental m scarriage of
justice, or because they otherwi se may not be raised in this 8§ 2254 acti on.
W nodify the order and judgnent of the district court and, for the reasons
stated below, affirmthe order and judgnent as nodifi ed.

Backgr ound

The following facts are largely taken from the Nebraska Suprene
Court's decision affirmng petitioner's conviction and sentence. State v.
Anderson, 296 N.W2d 440 (Neb. 1980), cert. denied, 450 U S. 1025 (1981).
On Novenber 2, 1975, the body of Ronald J. Abboud, petitioner's enployer,
was di scovered in a rural area near Owmaha, Nebraska. He had been shot in
the head, back, and neck with a .22 caliber pistol. By June 1976,
petitioner and his friend, Peter Hochstein, were suspects in the police

i nvestigation of Abboud's nurder. Abboud's fanmily hired a private
i nvesti gator,



Dennis Wielan, and instructed him to investigate petitioner's and
Hochstein's involvenent in the crine. Welan was informed that Lon Reans
was associated with petitioner and possibly also involved. At that tine,
the police already knew about Reans and had interviewed him as part of
their investigation.

Whel an's investigation of petitioner and Hochstein included, anbng
ot her things, wretapping their apartnents. Whel an also interviewed a
wonman naned Ml a D cknman who was enpl oyed by petitioner and was cl osely
associated with Reans. In the spring of 1977, Welan inforned the county
prosecutor, Samruel Cooper, about his suspicions of petitioner, Hochstein,
and Reans; according to Cooper's testinmony at a | ater suppression hearing,
however, Whel an did not provide Cooper with any new i nfornation. Later
Cooper instructed Wiel an to cease his wi retappi ng operation. Welan also
| earned from Cooper that there was a possibility that Reans would be
granted immunity if Reans were to testify against petitioner and Hochstein.
Whel an relayed this information to Reans and, at the sane tine, falsely
told Reans that he (Welan) had overheard petitioner and Hochstein
conspiring agai nst Reans and that he knew the prosecutor had a strong case
agai nst Reans. After consulting with an attorney, Reans net wth Whel an
and admtted his involvenent in the nmurder of Abboud. Later that day,
Reans provided Cooper with a statenment regardi ng the nurder of Abboud.

Reans agreed to testify against petitioner and Hochstein under a
grant of imunity. The facts, according to his testinobny, are summari zed
as foll ows. Petitioner was extrenely hostile toward Abboud because of
Abboud' s unfair business practices, a natter which petitioner, Hochstein,
and Reans discussed. At sone point, Hochstein fixed Reans's .22 caliber
Ruger pistol and offered to nmurder Abboud for noney. Petitioner agreed to
pay Hochstein $1,500 to kill Abboud. It was agreed that Hochstein would
pose as a



prospective purchaser of a renote piece of rural |and which Abboud's rea
estate conpany was selling, request that Abboud drive himto the site, kil
Abboud once there, and then tel ephone Reans who was to tel ephone petitioner
and pick up Hochstein. Their first attenpt failed because Abboud was not
al one when he showed Hochstein the property. Hochstein then schedul ed
another visit to the site and, when Abboud al one drove Hochstein there,
Hochstei n nurdered Abboud and dunped Abboud's body in a creek bed. The
body was di scovered three days | ater

The jury found petitioner and Hochstein each guilty of first degree
mur der . Following the trial, a sentencing hearing took place before a
t hree-judge panel, which unani nobusly sentenced petitioner and Hochstein
each to the death penalty. State v. Anderson, Nos. 99-392/99-394 (Neb
Dist. &. Aug. 24, 1978) (O der of Sentencing). The sentencing court held
that two statutory aggravating factors applied to petitioner's case: (1)

petitioner hired another to commt the nmurder, as contenplated in Neb. Rev.
Stat. 8§ 29-2523(1)(c) (hereinafter referred to as 8 (1)(c)), and (2) the
nmurder "nmani f ested exceptional depravity by ordinary standards of norality
and intelligence," within the neaning of the second prong of Neb. Rev.
Stat. § 29-2523(1)(d) (hereinafter referred to as 8 (1)(d)).2 Petitioner
and Hochstein appealed to the Nebraska Suprene Court, which unaninmously
affirmed their convictions and sentences. State v. Anderson, 296 N W 2d
at 454.

The aggravating circunstances in Neb. Rev. Stat.
8§ 29-2523(1)(c), (d) are fully set forth as foll ows:

(c) The nmurder was commtted for hire, or for pecuniary
gain, or the defendant hired another to commt the mnurder
for the defendant;

(d) The nurder was especially heinous, atrocious, cruel,
or mani fested exceptional depravity by ordinary standards
of norality and intelligence.
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Petitioner originally filed the present habeas action in federal
district court in 1984. Petitioner, with |eave of court, anended his
habeas petition in 1985 and 1986. In 1986, the state filed a response.
A magistrate judge subsequently stayed the petition pending a final
decision in an unrel ated case which was pendi ng before the Eighth Crcuit
and involved the constitutionality of the second prong of 8§ (1)(d), setting
forth the "exceptional depravity" aggravator. In 1991, the Eighth Crcuit
di sposed of that case, holding that the "exceptional depravity" |anguage
of 8 (1)(d) was too vague to provide sufficient guidance to the sentencer
and, at the tine the petitioner in that case was sentenced, that |anguage
had not been construed by the Nebraska Suprene Court wth sufficient
specificity to neet constitutional standards. Moore v. darke, 951 F.2d
895, 896-97 (8th Cir. 1991) (More) (denying petition for rehearing), cert.
deni ed, 504 U.S. 930 (1992).°3

After the Eighth Crcuit decided Myore, the stay inposed in the
present habeas action was lifted. The state conceded that, in |ight of
Moore, the "exceptional depravity" aggravator had been inproperly
consi dered by the sentencing panel, but argued that the error was harnl ess
beyond a reasonabl e doubt, as was the case in Wllians v. Carke, 40 F.3d
1529 (8th Cir. 1994) (Wlliams), cert. denied, 115 S.C. 1397 (1995).*

'n Moore v. Clarke, 951 F.2d 895, 897 (8th Cr. 1991), cert.
denied, 504 U S. 930 (1992), the Eighth Crcuit noted "[t]he
standard applied to More in 1980 was nodified substantially six
years later by [State v. Palnmer, 399 N W2d 706 (1986), cert.
denied, 484 U S. 872 (1987)], and the changes found desirabl e by
the Nebraska Suprene Court in Palnmer then denonstrate that the
standards applied to Moore were vague."

“ln Wlliams v. darke, 40 F.3d 1529, 1540 (8th Cir. 1994)
(Wllians), cert. denied, 115 S .. 1397 (1995), the district court
had granted the petitioner a wit of habeas corpus because the
death penalty in that case had been based in part upon a finding of
"exceptional depravity" under the second prong of Neb. Rev. Stat.
8§ 29-2523(1)(d). On appeal, the Eighth Crcuit held that, absent
Suprene Court authority to the contrary, this court is authorized
to use the constitutional harmess error standard when a state
sentencing court has considered an unconstitutionally vague portion
of an aggravating circunstance. The WIllians court then went on to
conclude, in that case, that the sentencing court's consideration
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Upon review of both the sentencing

of the "exceptional depravity" factor was harmess beyond a
reasonabl e doubt and reversed the district court's decision to
grant habeas relief. 1d. at 1541-42.
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court's and the Nebraska Suprene Court's witten decisions, the district
court concluded: "[i]t is clear from those opinions that both the
sentencing court and the Nebraska Suprene Court placed consi derabl e wei ght
on the exceptional depravity aggravator." Slip op. at 48. On that basis,
the district court reasoned:

this Court cannot say that there is no reasonable possibility
that the aggravating circunstance 1(d) night have contri buted
to the decision to inpose the death penalty, and that is the
standard the Court is required to apply. For these reasons,
the Court believes that the petition for wit of habeas corpus
must be granted as to this issue. However, this does not
require a retrial or resentencing. It does require that the
petitioner's sentence be reduced to life inprisonnent unless
within ninety (90) days of the date of this opinion, the
Nebraska Suprene Court either reweigh[s] the aggravating and
mtigating circunstances, conduct[s] a harnless error review,
or remand[s] the case back to the Douglas County District Court
for resentencing.

Providing detailed reasons, the district court denied all of
petitioner's remaining clains for habeas relief. [d. at 3-42, 48-50. This
appeal and cross-appeal foll owed.



Di scussi on

State's appeal on harnl ess error issue

The state appeals the district court's holding that it was not
harm ess error for the state sentencing court and the Nebraska Suprene
Court to consider the unconstitutional aggravator in their respective
deci sions to inpose and uphold the death penalty. The state argues that
the district court erred in focusing on whether the state courts placed
considerable weight on the invalid factor and whether that factor
contributed to their decisions. By contrast, the state argues, the test
under Wllians, 40 F.3d at 1541, |ooks at whether the properly considered
valid factors were so overwhel mng that the decision would have been the
sane in the absence of the invalid factor. Although the only properly
consi dered aggravator was the 8 (1)(c) nmurder-for-hire factor, and the only
mtigating factor was that petitioner did not have a prior crimnal record,
the state contends that the "exceptional depravity" aggravator played a
relatively minor role in both state courts' decisions. For exanple, the
state highlights the followi ng statement by the sentencing court: "[t]he
evil inherent in the long planning of this nurder, and in the deliberate
avoi dance of opportunities to withdraw far overcones the fact that, before
def endants began to plan this atrocity, defendants were | aw abiding
citizens." State v. Anderson, Nos. 99-392/99-394, slip op. at 16 (Neb
Dist. . Aug. 24, 1978). Moreover, the state notes, the sentencing court

specifically observed that this type of cold, calculated, and di spassi onate
nmur der pl ot was unprecedented in the Nebraska case law. |1d. at 17. The
state also maintains that all of the circunstances that were consi dered by
the sentencing court in connection with the § (1)(d) "exceptiona
depravity" factor were equally relevant to the 8 (1)(c) nurder-for-hire
aggravat or, which



was properly considered. Thus, the state concludes, the outcone of the
wei ghing process would have been the sane even if the "exceptional
depravity" factor had not been separately considered. Turning to the
Nebraska Suprene Court's decision, the state notes strong | anguage from
that opinion as well, and argues that the 8 (1)(c) nurder-for-hire aspect
of the killing was particularly influential in that court's unaninous
decision to uphold the death penalty. The Nebraska Suprene Court expl ai ned
"the killing of Abboud was a business transaction and a npst aggravating
circunstance within the neaning of § 29-2523." State v. Anderson, 296
N. W2d at 454. The Nebraska Suprene Court further opined:

[i]f ever a situation exists in which the inposition of the
death penalty is appropriate, it is clearly in the case of
"killers for hire." A careful review of the entire record in
light of both 8§ 29-2523 and the previous decisions of this
court discloses that there are no mtigating factors in this
case which would justify not inposing the nost severe penalty
for the nost heinous crine[:] the absolute and willful killing
of a human for noney. W believe the inposition of the death
penalty in this case is anply justified.

Id. Therefore, based upon the strong | anguage enpl oyed by both the state
sentencing court and the Nebraska Suprenme Court, and the fact that the
considerations related to the nmurder-for-hire aggravator were virtually the
sane as those related to the "exceptional depravity" aggravator, the state
argues that the district court should have found harm ess error because the
properly considered mnurder-for-hire factor was so overwhelning in
conparison to the mtigating factor that the outcone woul d have been the
sanme absent the "exceptional depravity" factor

In response, petitioner argues that the district court properly
concluded that the use of the "exceptional depravity" factor was not
harm ess beyond a reasonabl e doubt. Petitioner



enphasi zes that Nebraska is a pure "weighing" state -- in other words, the
state courts are required by state law to weigh the aggravating
circumstances against the mtigating circunstances in determ ning whether
the death penalty is appropriate in a given case. Petitioner cites Neb

Rev. Stat. 8§ 29-2522(2), which provides "[o]ne is not death eligible so
long as the weight of the statutory and nonstatutory mitigating
ci rcunst ances approaches or exceeds the weight of the statutory aggravating
circunstances." Petitioner argues that, because the sentencing court
viewed the 8 (1)(c) and 8 (1)(d) considerations as integrally related, the
whol e wei ghi ng process was tainted by the unconstitutionally vague factor
and it is inpossible to conclude that the outcone of that weighing process
woul d have been the sanme absent the invalid "exceptional depravity"
considerations. Petitioner distinguishes the present case fromWIIlians
on the ground that, in Wllians, the first prong of §8 (1)(d) and three
other valid aggravators were present. Petitioner also maintains that the
district court considered and rejected the state's argunent that the
Nebraska Suprene Court treated the "exceptional depravity" aggravator as
having minor inportance. |In any case, petitioner asserts, the Nebraska
Suprene Court's opinion is fundanentally flawed insofar as it contains
| egal generalizations which conflict with the constitutional requirenent
of individualized sentencing in capital cases and the constitutional
prohibition against limts on the sentencer's discretion not to inpose the
death penalty. Finally, petitioner notes that -- although Nebraska courts
are required to weigh, not count, aggravating and mtigating circunstances
-- it is nevertheless true that no Nebraska court has ever inposed the
death penalty on the basis of only one aggravating factor, which would be
the effect of reversing the district court's finding of no harml ess error
in the present case.
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Upon de novo review, we agree with the district court's recognition
in the present case of a reasonable possibility that the invalid aggravator
contributed to the state courts' deci sions. Mor eover, contrary to the
state's argunent, the district court's analysis in the present case is not
inconsistent with Wllianms. The follow ng quotation fromWIIlians, 40 F. 3d
at 1541, contains the "so overwhel nmi ng" |anguage upon which the state
relies, and puts that |anguage into its proper context.

[ITn a federal habeas review where the state trial or
appel l ate court found no constitutional error and thus had no
reason to consider harmessness, we apply the Chapnman!®
analysis to determne if the constitutional error that we have
identified requires habeas relief.

W recogni ze the heavy burden the state bears in proving
that a constitutional error is harm ess beyond a reasonable
doubt. . . . [T]he issue under Chapman is whet her the sentencer
actually rested its decision to inpose the death penalty on the
valid evidence and the constitutional aggravating factors,
i ndependently of the vague factor considered; in other words,
whet her what was actually and properly considered in the
deci si on-maki ng process was "so overwhel m ng" that the decision
woul d have been the sanme even absent the invalid factor

In the present case, the district court held that it could not say
that there was no reasonabl e possibility that the aggravati ng circunstance
in 8 (1)(d) might have contributed to the decision to inpose the death
penalty. Inplicit in this holding is the conclusion that the state has
failed to neet its burden of proving either that the state courts actually
rested their death penalty decisions on "the valid evidence and the
constitutional aggravating factors, independently of the vague factor
consi dered" or that

*Chapman v. California, 386 U S. 18 (1967).

-11-



"what was actually and properly considered in the decision-making process
was 'so overwhelnming' that the decision would have been the sane even
absent the invalid factor." 1d. Therefore, the district court's reasoning
was not materially inconsistent with Wllians. In sum we hold in the
present case that the state has not sufficiently denonstrated that
petitioner's sentence woul d have been the sanme under Nebraska state |aw
absent consideration of the invalid factor. W affirm the order and
judgnent of the district court on this harm ess error issue.

Petitioner's cross-appeal on i ndependent harm ess error review

As noted above, the district court, upon concluding that
consi deration of the "exceptional depravity" factor was not harniess beyond
a reasonabl e doubt, ordered that petitioner's sentence be reduced to life
i mprisonnent "unless within ninety (90) days of the date of this opinion,
t he Nebraska Suprene Court either reweigh[s] the aggravating and mtigating
ci rcunstances, conduct[s] a harnmless error review, or remand[s] the case
back to the Douglas County District Court for resentencing." Slip op. at
48. Petitioner, on cross-appeal, challenges only that portion of the
above- quot ed | anguage which pernmits the Nebraska Suprene Court to conduct
a harmess error review. Petitioner argues "[t]he grant of relief should
be nodified to pernit the Nebraska Suprene Court to conduct a d enons!®
rewei ghing of the aggravating and nitigating circunstances, if such
appel | ate resentencing is proper under state law, or to remand the case .

for resentencing." Brief for Appellee/Cross-Appellant at 12.

Rel ying on Reeves v. Hopkins, 76 F.3d 1424 (8th Cir.), cert. denied,

117 S. &. 307 (1996), the state argues in response:

°C enbns v. M ssissippi, 494 U S. 738 (1990).
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[i]f this court agrees with the district court that the error
in the use of the exceptional depravity aggravator was not
harm ess, then we feel that we are bound by the district
court's determination that constitutionally harm ess error is
not present. However, that is not the end of the options under
Clenons v. Mssissippi, 494 U S. 738 (1990). denons permnits
a state appellate court [either to] performa harnless error
analysis or to rewigh the mtigators and aggravators and
determ ne whether the scale tips in favor of death, or whether
t he bal ance has been altered by the addition or renpval of an
aggravator or nitigator so that it cannot find the error
harm ess beyond a reasonabl e doubt.

Reply Brief for Appellant/Cross-Appellee at 10.

In Reeves v. Hopkins, which sets forth a conprehensive analysis of

Nebraska's statutory schene, this court explained "[a]s far as the federa
constitution is concerned, in a weighing jurisdiction, a state appellate
court may cure a constitutional deficiency arising from inproper
applications or linmtations of aggravating or mitigating circunstances in
a capital case by engaging either in rewighing, or in traditional harn ess
error analysis." 76 F.3d at 1428 (footnote onitted) (citing O enbns, 494
US at 754). This court also noted that "[s]tate appellate courts are not
required to reweigh, and nay in certain cases find that renmand is nore
appropriate or is even required.” 1d. at 1430 n.8 (citing d enpons, 494
US at 754 & n.5).

Thus, upon review of this issue raised by petitioner, we hold that
the district court's decision conports with denpns, as interpreted in
Reeves v. Hopkins, insofar as it provides the Nebraska Suprenme Court an

opportunity to reweigh the factors, conduct an independent harnl ess error
analysis, or renand the case to the state sentencing court. W note that
the district court's harnless error ruling was for the sole purpose of
deciding whether to grant the petition for a wit of habeas corpus and does
not
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preclude the Nebraska Suprene Court fromindependently concluding that the
application of the 8 (1)(d) aggravator was harm ess error

Accordingly, we affirmthe district court's disposition, including
its holding that the Nebraska Suprene Court nmy engage in independent

harm ess error review of the state courts' deci sions.

Renmmi ning clains for relief raised by petitioner on cross-appeal

W further find no nerit to petitioner's renmining argunents on
cross-appeal. He clains his federal constitutional and statutory rights
under the Fourth, Fifth, and Fourteenth Anendnents, and under the federa
Wi retapping statute, 18 U S.C. 8§ 2510 et seq., were viol ated because Reans
was permtted to testify at petitioner's crimnal trial even though Reans's
testinony was arguably indirectly derived fromunlawful wretaps. Upon
careful review of the procedural history of the present case and the
argunents presented on appeal, we hold these clains are forecl osed because
petitioner had a full and fair opportunity to litigate themin state court.
Stone v. Powell, 428 U S. 465, 481-82 (1976); see also Zagarino v. West,
422 F. Supp. 812, 814-20 (E.D.N. Y. 1976) (where a habeas claimraises a
violation of a provision of the federal wiretap statute that inplenents a

Fourth Anendnent search and seizure policy and is subject to the wiretap
statute's exclusionary rule, the sanme |imted review shall apply as that
whi ch applies under Stone v. Powell to Fourth Anmendnent search and seizure

habeas cl ai ns) .

Petitioner also raises on cross-appeal the district court's denial
of his claimthat he received ineffective assistance of counsel because his
trial attorney failed to interview, prepare, and call potentially favorable
wi tnesses. Al though petitioner had procedurally defaulted this claim the
district court, pursuant to
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Schlup v. Delo, 513 U. S. 298 (1995) (Schlup), held an evidentiary hearing
to permt exam nation of the allegedly excul patory evidence. Thereafter

the district court concluded that "[a]n anal ysis of this evidence does not
persuade the Court that, with this proposed evidence, no juror, acting
reasonably, would have voted to find petitioner guilty." Slip op. at 39.
We agree that the witnesses' testinony was unlikely to have affected the
outcone of the trial. There were significant inconsistencies in the
proposed w tnesses' testinony, and their testinmobny was in sone ways
consistent with the state's theory. The trial attorney's deliberate
deci sion not to use nany of these witnesses was appropriately treated by
the district court as a matter of trial strategy, not rising to the |evel
of constitutionally deficient |egal representation. Accordingly, we affirm
the district court's holding that no Sixth Arendnent viol ation occurred.

Finally, we hold that the remaining clains raised by petitioner on
cross-appeal were properly rejected by the district court either because
t hey have been procedurally defaulted and the default is not excused by
cause and prejudice nor would enforcenent of the default result in a
fundanental mscarriage of justice, or because they otherw se nmay not be
raised in this § 2254 action. Thus, we affirmthe district court's deni al
of relief on all of petitioner's remaining clains for habeas reli ef.

Concl usi on

The order and judgnent of the district court is nodified to provide
that petitioner's sentence will be reduced to life inprisonnent, unless
within ninety (90) days of the date of our nandate in the present case, the
Nebraska Suprene Court reweighs the aggravating and nitigating
ci rcunst ances, conducts an
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i ndependent harm ess error review, or remands the case to the sentencing
court for resentencing. The order and judgnent of the district court is
affirmed as nodifi ed.

A true copy.
Attest:

CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUT.
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